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fn tlie Oourt of Appeals of tlie Distriet of Oolumbis . 


Wm. A. Meloy, Appellaut, 
vs. 

John F. Keenan. 


No. 1000. 


a Supreme Oourt of the Distriet of Oolutnbia. 

William A. Meloy ) 

vs. >No. 25814. At Law. 

John F. Keenan. ) 


United States of Amerioa, 
Distriet of Columbia } 


\ 


ss: 


Be it reinetnbered that in the supreme eourt of the Distriet of' 
Oolumbia, at the eity of Washington, iu said Distriet, at the tirnes 
hereinafter mentioned, the following papers were filed and proeeed- 
ings had in the above-entitled eause, to wit: 


1 Deelarationy &c. 

Filed Deeember 9, 1884. 

In the Supreme Oourt of the Distriet of Golumbia, Nov., 1884. 

William A. Meloy, Plai.ntiff, | 

vs. > At Law. No. 25814. 

John F. Keenan, Defendant. j 

Now eomes William A. Meloy, the above-named plaintiff, and 
sues the said defendant, Johu F. Keenan, for that whereas the said 
defendant heretofore, to wit, on or about the — day of Dee., 1881, 
to wit, at the eity of Washington, was iudebted to the said plaintiff 
in the sum of four hundred dollars for the work and labor, eare and 
diligenee, of the said plaiutiff bv him bestowed aud performed for 
the said defendant and at his request, as attorney and as eounsel 
of the said defendaut, and upon his retainer in that eertain suit in 
the supreme eourt of the Distriet of Oolumbia, numbered 7458, iu 
equity, for divoree and for dissolution of the bond of matrimony 
between Sarah J. Thomas (now the w T ife of theabove-named defend- 
ant) and Johnson P. Thomas, and for moneys expended in said 
suit at his like request aud for his benefit; and, being so iudebted, 
the said defendant, in eonsideration thereof, afterwards, to wit, on 
the same day aud year and at the plaee aforesaid, undertook 
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and tlieu and there faithfully proraised the said plaintiff well and 
truly to pav unto the said plaintiff the said sura of money when 
thereunto requested. 

2&3 Nevertheless the said defeudant, though often requested, 
hath not paid the mouey aforesaid nor any part thereof, but 
wholly negleets aud refuses so to do, to the plaintiffsdamage in the 
sura aforesaid. Wherefore the plaintiff prays judgraent agaiust the 
defendant for the sum of $400.00, with interest on the saraefroni 
Dee. 12, A. D. 1881, besides eosts. 

WM. A. MELOY, 

In Prop. Per. 

* * * * * * * 

4 Answer. 

Filed Deeetnber 16, 1884. 

sf; ^ * * * * * 

Now eoraes Johu F. Keeuan, the above-naraed defendant, and 
answers the suit at law, No. 25814, brought by the above-uained 
William A. Meloy against this defendant for the reeovery of an al- 
leged legal fee in the sura of 400.00, alleged to be due to the said 
Meloy frora this defendant for professional serviees alleged to have 
been rendered by him, the said Meloy, in a eertain eause in equit} r , 
No. 7458, the said eause being an aetion for divoreeby one Sarah J. 
Thoraas against oue Johuson P. Thoraas. 

5 That this defendant was not a party to said suit iu equit.y, 
No. 7458, and did not employ the said William A. Meloy in 

anv eapaeity in said eause 7458, nor at any time nor in any manner 
agree or obligate hiraself to pay or eause to be paid to the said 
Meloy any fee or part of fee or any other sura for or on aeeount of 
auy serviee or serviees as eounsel or otherwise in the said eause No. 
7458. 

This defendaut therefore prays that this suit at law, No. 25814, 
raay be disraissed. 

JOHN F. KEENAN. 


Joinder of Issue, &c. 

Filed Oetober 8, 1885. 

* * * * * * * 


The plaintiff joius issue with the defendant on his plea filed in 
the aetiou above entitled. 

WM. A. MELOY, 

Plaintiff , in P. P, 


Last pleading filed Oetober 8, 1885. 

WM. A. MELOY, 

Plaintiff, in P. P. 
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5J- Sir : The issue joined iu this eause will be tried at the next 
eireuit term of the eourt. 

WM. A. MELOY, 

Plaintijf, in P. P. 

To J. F. Keenan, Esq., deft. 

Serviee admitted. 

Note of Issae and Notiee of Trial. 

Filed Mareh 3, 1900. 

In the Supreme Oourt of the Distriet of Oolumbia. 

W illiam A. Meloy,. Plaiutiff, ) 


Joiin F. Keenan, Defendano. 


At Law. No. 25814. 


The last pleading wasfiled iti this aetiou Oetober 8th, 1885. 

HALLAM & HALLAM, 

Attorneys for Plaintiff. 
WILLIAM W. BÔARMAN, 

Attorney for Defendant. 

Take uotiee that the issue joined iti this eause will be tried at the 
next term of this eourt. 

HALLAM & HALLAM, 

Attorneys for Plaintiff. 

To William W. Boarman, attorney for defendaut. 

Copv of above reeeived Mareh 2d, 1900. 

W. W. BOARMAN. 


6 Motion to Dismiss Suit , &c. 

Filed Mareh 3, 1900. 

Iu the Supreme Oourt of the Distriet of Oolumbia. 

Makoh 3, 1900. 

Aud now eomes the defendantand moves the eourt to dismiss the 
above suit, and for eause of this motion assigns the followiug: 

1. Beeause by operation of law this ease has been diseontinued 
and should so appear by the judgment of this eourt. 

2. Beeause of the delay of the plaintiff to proseeute this suit with 
diligenee and failure on his part to enter eontinuauees. 

WM. W. BOARMAN, 

Att’y for Deft. 

7 To O. B. Hallam, Esq. : 

Take uotiee that on Fridav, the 9th day of Mareh iustant, at the 
opening of eireuit eourt No. 2, or as soon thereafter as eounsel ean 
be heard, I will eall un the above motiou. 

Truly yours, W. W. BOARMAN, 

Attorney for Defendant. 
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Affidavit, &c. 

Filed Mareh 9, 1900. 

4^ 4^ 4' 4f 4f 

^ 

Distrigt of Oolumbia, ss : 

Wiiliam A. Meloy, the plaintiff in the above-entitled aetion, 
having been duly.sworn, deposes and says as follows, to vvit: 

In the early part of the year 1888, tliis eause having been plaeed 
on the eireuit term ealendar for trial, I agreed with R. Ross Perry, 
Esq., to appear thereiu and take fuli eharge of the same as my at- 
torne} 7 . He aeeordingly undertook sueh attorneyship, and I was 
readv for trial an} 7 day the ease might be ealled ; but about the 
middle or latter part of Mav, 1888, my said attorney infonned me, 
and ou sueh informalion I believe and aver the faet to be, that 

8 in talking over the matter with W. W. Boarman, attorney 
for tiie defendaut, they had agreed and eonsented, and on 

sueh agreemeut and eonsent, in open eourt, the eause had been re- 
ferred to Col. J. G. Pkyne for trial. 

I had not been previously eonsulted, but regarding it as quite 
within Mr. Perry’s eontrol, as my attorney, I expressed myself satis- 
jfied with his aetion aud deelared myself ready to atteud before the 
referee and try the ease whenever it suited his eonvenienee. Mr. 
Perry said he was so oeeupied that he eould not eouvenieutly go on 
to the triai for some time, but as soou as he eould find leisure he 
would let me know. 

Months passed and I reminded him of the ease, and again he 
assured me that as soon as he possibly eould take it up he would 
eonsult with Mr. Boarman and fix on a time for the trial before the 
referee. Later on, at a time when he seemed about to have leisure, 
we went together over tlie ease, with the eourt papers, &c., then in 
his possession, at his offiee, but almost immediately after and from 
time to time the giving of notiee for triai before the referee was 
delaved oniy for Mr. Perry’s eonvenienee. Some time ago I ealied 
the matter to his attention and asked him to eommuuieate witli the 
defendant’s attorney and seeure a eompromise and settlement at 
soine reasonable amouut or arrange for the trial. This, as I was 
informed by Mr. Perry, he did, and said Boarraan professed not to 
know his elient’s whereabouts, but promised to eommunieate with 
him and advise us. Months having thereafter elapsed without 
sign, early last winter I requested Mr. Perry to proeeed. 

9 Some time later he informed me that on looking over the 
eourtpapers and doeket he found, to his great surprise, that 

no eutry had ever been made, either of his appearanee in this eause 
as my attorney or of the referenee to Col. Payne, and this although 
the elerk had taken the eause off the trial ealendar iu May, 1888, 
aud it had never sinee been ou said ealendar. I at onee personally 
made investigatiou and fouud that sueh was the faet, but with the 
help of Mr. Young, the elerk, I was able to fiud the elerk’s trial 
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er.lendar for the May term of 1888. On this the eause appeared as 
No. 32. In the margin opposite was written in peneil the word 
“Out,” and on the otlier side, ‘‘ Referred to J. G. Payne. ,> Both 
these entries Mr. Young deelared to be iu the handwritiug of the 
late J. J. Gamp, tlien an assistant elerk having eharge of the 
minutes of that eireuit term,and I also recognized his handwriting. 

Thereupon I asked Mr. Hallam to eommunieate. with the defend- 
ant’s attorney and seeure from him proper stipulation for the triai 
before said referee or some proposition for sorne settlement, aud 
beiug advised bv him last week that Mr. Boarman deeliued to 
either go before the referee or to eompromise, I gave immediate in- 
struetions to serve again uotiee of trial aud file note of issue to 
restore the ease to the trial ealendar. 

Not until after sueh serviee did the defense give any notiee of 
motion. 

WM. A. MELOY. 


Subseribed and sworu to this 8th day of Mareh, A. D. 1900, be- 
fore me — 


J. R. YOUNG, Olerk , 

By L. P. WILLIAMS, Ass’t Glerk 


* * * * * * * 

Fkiday, Mareh 30, 1900. 

The eourt resumes its session pursuant to adjournment, Mr. Jus- 
tiee Bradley presidiug. 

* * * * * * * 

Upon hearing the defendant’s motion to dismiss the above ease 
for want of proseeution by the plaintifF, it is eonsidered that said 
motion be, and the same is hereby, granted. Therefore it is eon- 
sidered by the eourt that the plamtiff take nothing by his suit, and 
the defeudant go thereof witliout day, and reeover against the plain- 
tiff his eosts of defense, to be taxed by the elerk, and have executiou 
thereof. 


Entry of Appeal. 

Filed April 20, 1900. 

* ****** 

The plaintiff hereby appeals to the Court of Appeals from the 
judgment of dismissal hereinbefore entered. 

Dated 20th April, 1900. 

WM. A. MELOY, P. P. 

O. B. HALLAM, 

Attorney for Plaintiff, App’l’t. 
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11 Ia the Supreme Oourt of the Distriet of Oolumbia. 

W ILLIAM A. MELOY) 

m VNo. 25814. 

John F. Keenan. ) 

The President of the United States to John F. Keenan, Greeting: 

You are hereby eited and admonished to be aud appear at a Oourt 
of Appeals of the Distriet of Oolumbia, upon the doeketing the eause 
therein under and as direeted by the rules of said eourt, pursuaut 
to an appeal filed in the supreme eourt of the Distriet of Oolumbia 
on the 20th day of April, 1900, wherein William A. Meloy is ap* 
])ellant and you are appellee, to show eause, if any there be, why the 
judgment rendered against the said appellant should not be eor- 
reeted and why speedv iustiee should not be done to the parties in 
that behalf. 

Witness the Honorable Edward F. Bing- 
Seal Supreme Oourt ham, ehief justiee of the supreme eourt of the 
of the Distriet of Distriet of Oolumbia, this 21st dav of April, in 
Oolumbia. the yearof our Lord one thousand nine hun- 

dred (1900). 

JOHN R. YOUNG, Olerk. 

[Endorsed :] No. 25814. Law. Wm. A. Meloy vs. Johu F. Keeuau. 
Gitation. rssued April 21, 1900. Served eopy of the within eita- 
tion on withiu-named appeliee April 28, 1900. Auliek Palmer, mar- 
shal, P. O. B. Hallam, attorney for appellant. 

12 Supreme Oourt of the Distriet of Oolumbia. 

Friday, April 20, 1900. 

The eourt resumes its session pursuant to adjournment, Mr. J ustiee 
Bradley presiding. 

By Justiee Gole. 

Upon tnotion of the plaintiff, by his attorney, it is ordered that 
the penalty of theappeal bond in this ease be, and the same is hereby, 
fixed at twenty-five dollars ($25). 

Memorandum. 

April 20, 1900, — Appeal bond filed. 

13 Motion to Strike Out Approval of Appeal Bond. 

Filed April 23, 1900. 

******* 

And now' eomes the defendant and moves the eourt to strike out 
the approval of the appeal bond approved and filed in the above 
suit on the 20th day of April, A. D. 1900, for the following reasons : 
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1. Beeause the uotiee required by the rule of eourt iu relatiou to 
sueh a bond was not given to said defeudaut or his eounsel, nor 
was any affidavit of two elear days’ notiee of applieation for sueh 
approval to the opposite party in iuterest made or filed in said 
eause. 

2. Beeause the surety named in said bond is a member of the bar 
of this eourt. 

W. W. BOARMAN, 

Att’y for Def’t. 


To Messrs. Hallam & Hallam, att’y- for plaintiff : 

Take notiee that ou Friday next, April 27th, 1900, at the opening 
of eourt, or as soon thereafter as eouuselean be heard, I will eall up 
theabove motion before Justiee C. C. Cole. 

W. W. BOARMAN, 

Att’y for DefH. 

Serviee acknowledged of this motion April 23, 1900. 

HALLAM & HALLAM, 

Att’ys for Pl’t’ff. 


14 Affidavit of W. W. Boarman, &c. 

Filed April 30, 1900. 

* * * * * * 

Distriot of Oolembia, ss : 

I, William W. Boarman, having been first duly sworn aeeording 
to law, depose and say that I am a raember of the bar of the su- 
preme eourt of said Distriet, and am the attorney for the defendant 
in the above-entitled suit, and tbat the notiee required by law for 
the approval of the appeal bond filed in this suit was uever served 
on me. 

WILLIAM W. BOARMAN. 


Subseribed and sworn to before me this 30th day of April, A. D. 
1900. 


J. R. YOUNG, eierk, 

By W. E. WILLIAMS, Ass’t Olerh 


Stf 4^ vi* vL 

^ 


15 Friday, May 18, 1900. 

Session resumed pursuant to adjournmeut, Mr. Justiee Cole pre- 
siding. 

4* sl* Stf 4« 

'T' ^ 

Upon hearing the defendant’s motion to strike out the approval 
of the appeal bond herein, it is eonsidered that said motiou be, and 
hereby is, overruled. 
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Instruetion to Olerh. 

Filed May 22, 1900. 

4 ^ 4 ^ 4 ^ 4 ^ 4 ^ 

^ ^ 

In making np the transeript on appeal herein, the elerk is hereby 
instrueted, on behalf of the appellant, to omit therefrotn all save 
the deelaratiou, plea without jurat, notiees of trial and of 
16 issue, motion for dismissal, atfidavit in opposition thereto, 
judgment thereon and appeal, omitting also eaptions of plead- 
ings and affidavits exeept when it is onee inserted at the beginning 
and omitting all indorsements on papers. 

IiALLAM & HALLAM, 
Attorneys for Plaintiff, Appellant. 

WM. A. MELOY, 

Attorney and Plaintiff P. P. 

Ree’d eopy of the above May 21st, 1900. 

W. W. BOARMAN, 

Def’t’s Att’y. 


Gonsent to ineluding Gertain Papers in Transeript. 

Filed May 26, 1900. 

:Je * * * * * 

I hereby eousent, at the request of attorney for defendaut, that 
the following papers filed in this suit be ineluded in the transeript 
of reeord for the Gourtof Appeals of said Distriet, to wit: 

1. Affidavit of W. W. Boarman. 

2. Motion to strike out approval of appeal bond. 

3. Deeision of the eourt overruling said motion, subjeet to all 
rules asto the eosts thereby ineurred. 

O. B. HALLAM, 
Attorney for Plaintiff. 


17 Supreme Oourt of the Distriet of Oolumbia. 

United States of Amerioa, \ 

Distriet of Golumbia , J ss ’ 


I, John R. Youug, elerk of the supreme eourt of the Distriet of 
Oolumbia, hereby eertify the foregoing pages, numbered from 1 
to 16, inelusive, to be a true and eorreet transeript of the reeord, 
as per instruetions to elerk aud eonsentof eounsel, both in writing, 
herein filed, eopies of whieh are made part hereof, in eause No. 
25814, at law, wherein William A. Meloy is plaintiff and John F. 
Keenan is defendant, as the same remains upon the files and of 
reeord in said eourt. 
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In testimony whereof I herennto subseribe 
Seal Supreme Oourt my name and afiix the seal of said eourt, at 
of the Distriet of the eity of Washington, in said Distriet, this 
Oolumbia. 28th day of May, A. D. 1900. 

JOHN R. YOUNG, Olerk. 


18 In the Oourt of Appeals, D. C. 

W. A. Meloy, Appellant,'| 

vs. VNo. 1000. 

J. F. Keenan, Resp’d’t. 1 

The appellant states that the supposed error for which he prose- 
eutes this appeal is in the eourt’s dismissal of the aetion on the de- 
fendant’s motion, and that the oulv parts of the reeord he thinks 
neeessary for the eonsideration of the questions involved are : 

lst. The deelaration, with its full title and date of filing, but not 
ineluding the afi&davit attaehed thereto nor notiee to plead. 

2nd. The plea, exclusive of the date of filing and venue. 

3d. Joinder of issue, pg. 5 of Transeript, omitting venue, but 
adding uote of issue and notiee of trial. 

4th. Note of issue and notiee of trial, with admission of serviee by 
defendant’s att’y, filed Mareh 3d, 1900. 

5th. Defendant’s motion to dismiss, without the notiee for 
hearing. 

6th. PlaintifF’s affidavit, without the eaption words, opposing 
sueh motion. 

7th. Order sustaining the motion for dismissal and the appeal 
therefrom, omitting from both the words In the supreme,” &c. 

8th. All of transeript page 12. 

9th. instruetions filed May 22, 1900. 

10. Glerk’s eertifieate, page 17 of Transeript. 

WILLIAM A. MELOY, P. P. 

O. B. HALLAM, 

Att’y & Oounsel. 


Reeeipt of eopy of the above statement this llth day of June, 1900, 
is herebv admitted. 

W. W. BOARMAN, 

Att’y for Respondent. 


(Endorsed :) Court of Appeals, D. C., April term, 1900. No. 
1000. William A. Meloy, appellant, vs. John F. Keenan. Appel- 
lant’s assignmeut of error and designation of parts of reeord to be 
printed. Court of Appeals, Distriet of Columbia. Filed Jun- 11, 
1900. Robert Willett, elerk. 
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19 In the Court of Appeals of the Distriet of Golutnbia. 

Wm. A. Mkloy, Appellant, ) 

va. VNo. 1000. 

John F. Keenan, Respondent. J 

The appeliant’s eounsel will please take notiee that, in additiou 
to the parts of the reeord eonsidered neeessary for the eonsideration 
of the questions involved and iudieated by hitn, eounsol for appellee 
wishes the following parts of said reeord to be added : 

2. Insert date of filing plea, but oinit venue. 

5. Inelude notiee of hearing of inotion to dismiss. 

Print eitation. 

All of page 13 except eaption. 

44 4f U U 

“ u « !5 & 16 “ 

WM. W. BOARMAN, 

Att'y for Appellee. 


Reeeived eopy of the above this 13th dav of June, A. D. 1900. 

O. B. HALLAM, 

Att’y for Appellant. 

(Endorsed:) Court of Appeals, D. C., April tertn, 1900. No. 1000. 
Wm. A. Meloy, appellaut, vs. John F. Keeuan. Appellee’s designa- 
tion of additional parts of reeord to be printed. Court of Appeals, 
Distriet of Oolumbia. Filed Jun- 13, 1900. Robert Willett, elerk. 

Endorsed on eover : Distriet of Columbia supreme eourt. No. 
1000. Wm. A. ’Meloy, appellaut, vs. John F. Keeuan. Oourt of 
Appeals, Distriet of Columbia. Filed Jun- 5, 1900. Robert Wil- 
lett, elerk. 
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OGTOBER TERM, 1900. 


JVo. 1000. 


WILLIAM A. MELOY, Appellant, 


vs. 

JOHN F. KEENAN, Appellee. 


BRIEF FOR APPELLEE. 


Fpanklin H. Maokey, 

Wm. W. Boarman, 

Attorneys for Appellee . 


Judd & Detweiler, Printers, Washinqton, D. C. 10-1-1900 
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OOTOBER TERM, 1900. 


JYo. 1000. 


WILLIAM A. MELOY, Appellant, 


vs. 

JOHN F. KEENAN, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF FAOTS. 

This ease is here upon appeal from an order of the eourt 
dismissing the aetion for want of proseeution and rendering 
a judgment for defendant for eosts. 

The aetion was begun Deeember 9, 1884, by the filing of 
plaintiffs deelaration (Ree., p. 1). 

On the 16th of Deeember, 1884, defendant filed his plea 
(Ree., p. 2). 

After a delay of nearly nine months plaintiff, on'the 8th 
of Oetober, 1885, filed a joinder of issue and notiee that the 
eause would be tried at the next term of the eourt. 
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The eause tlien slept without further proseeution until the 
3d day of Mareh, 1900, a period of fourteen years, four months, 
and tiventy-fiue days, wlien plaintiff again filed a note of issue 
and notiee of trial. Thereupon, on the same day, defendant 
filed his motion to dismiss the suit for want of proseeution 
(Ree., p. 3), which, upon liearing, was granted Mareli 30, 
1900 (Ree., p. 5). 


ARGUMENT. 


The only question on this appeal is whether a ease wliich 
has slept upon the doeket of the eourt for over fourteen years 
ouglit to be dismissed for want of proseeution. 

This eourt lias said, in Parsons vs. Hill, 15 App. D. 0., 532, 
at p. 551 : 


“ Suits at eommon law, which have been duly eommeneed 
by the filing of a deelaration andthe issue of proeess there- 
under, eannot thereafter be permitted to remain indefinitely 
vvithin tlie eontrol of the plaintiff alone. The suit should 
be effeetively proseeuted in good faith, or dismissed. Due 
diligenee in sueli proseeution is an essential requirement on 
tlie part of the plaintiff. If that due diligenee is vvanting, 
effeet should be given to the rule of lavv that ivorks a diseon- 
tinuanee of the suit.” 


And the eourt held that — 

“ The question of due diligenee is a question of faet to be 
shovvn to the eourt by proper proof.” 

In that easo it appeared that the suit had been eommeneed 
by tlie issue of a summons vvhieli had been returned, “ Not 
to be found,” and thereafter for nearly tvvo years nothing 
further was done until an alias summons was issued and 
served. Whereupon the defendant moved to vaeate the 
alias summons on the ground that there had been a diseon- 
tinuanee of the eause. Tlie motion to vaeate vvas granted 
by the eourt below, and on appeal this eourt reversed the 
order on the ground tliat the want of due diligenee liad not 
been shown. 
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In the ease at bar, however, the faets, as will be seen, are 
quite elifferent. In this ease the summons had been served 
and the ease had gone to issue and notiee of trial, and the 
reeord itself was proof of the want of due diligenee in the 
proseeution of the suit. The failure of the plaintiff dunng 
over fourteen years to proseeute his eause, after issue joined 
and notiee of trial, was suffieient to work a diseontinuanee of 
the eause, except upon a showing which would be suffieient 
to excuse the failure. This he attempts to do by an ex parte 
affidavit, giving matters of hearsay as an excuse ; but even 
if tlie hearsay was admissible, it shovvs negleet in the pros- 
eeution for nearly four years when plaintiff says he was ad- 
vised of the eondition of the ease. This was, as he admits, 
in 1888, and from that day to 1900, nearly twelve years, he 
has allovved the ease to sieep, so that on his own showing he 
has been guilty of gross negligenee in following up and pros- 
eeuting his eause. The defendant had a riglit to assume 
tliat he had long sinee abandoned the ease and allowed it 
to be diseontinued. The law does not require a defendant 
to spur a plaintiff to aetion, nor to keep him moving when 
onee started. A defendant need not move until eompelled 
by rules of law to do so. 

“ The failure or refusal of the plaintiff to proseeute his 
suit within a reasonable time will authorize its termination 
by the eourt in which it was brought upon the motion of 
the defendant ” (Eney. Plead. and Proe., vol. 6, p. 904, eiting 
numerous eases). 

After the appearanee of the defendant, when from any 
delay or other fault of the plaintiff in any subsequent stage 
of the ease he has not followed the remedy he has ehosen, 
for sueh delinquency or mistake he may be non-prossed and 
is liable to pay the eosts. 

Horner vs. Brown, 16 How., 354, at p. 365. 

Flannagan vs. Smith, 21 Texas Rep., 493. 

20 Nevv Jersey Lavv Rep., at pages 209, 304. 
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Even if ii be true, as plaintiff elaims in his affidavit, that 
tliere had been a rule of referenee (and the best evidenee of 
that is the reeord, and no reeord thereof is shown), he was 
grossly negligent by liis own showing in not following it up. 
Surely, after a ease has been referred for over twelve years, 

. the party whose business it is to proseeute the referenee is 
guilty of gross negligenee if he takes no step during that 
period to see that the referenee is made effeetual. 

The ease of City of Louisville vs. Meglemery, 52 S. W. Re- 
porter, 1052, eited and relied on by appellant, is far from 
sustaining his eontention. All that was ' held in that ease 
was that delay in proseeuting a eause would not set the 
statute of limitations in motion, the running of which had 
been stopped by the bringing of the suit. 

The judgment of dismissal by the eourt below ought, 
therefore, to be affirmed. 

• Franklin H. Maokey, 

" Wm. W. Boarman, 

v Attorneys for Appellee . 



